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In the District Court of the United States 
for the District of Oregon 


Civ. No. 8470 


JOHN L. ROE, Plaintiff, 
VS. 


FARMERS’ MUTUAL INSURANCE CoO., 
Defendant. 


COMPLAINT 


Comes now plaintiff and for cause of action 
| against defendant alleges: 


I, 

Plaintiff is a citizen of the State of Oregon and 
defendant is a corporation incorporated under the 
faws of the State of Washington. The matter in con- 
croversy exceeds, exclusive of interest and costs, the 

sum of $3,000.00. 


II. 

On July 30, 1954, judgment was entered in the 
Jireuit Court of the State of Oregon for the County 
7 Multnomah in favor of plaintiff and against a 
tertain Kenneth Pedro in the sum of $3,500.00, plus 
us costs and disbursements taxed at $43.05, upon a 
rause of action for damages for personal injuries to 
Naintiff arising out of the use and operation of an 
utomobile by said Kenneth Pedro, which judgment 
remains unsatisfied and more than 30 days have 
lapsed from the date of entry of said judgment. 
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III. 


Defendant is in the business of writing automo- 
bile public liability insurance policies, and at all 
times material herein, defendant held such a poliey 
in effect covering said Kenneth Pedro by which de- 
fendant agreed to indemnify him against such lia- 
bility, not to exceed $10,000.00. 


ive 


Despite demand, defendant has failed, neglected 
and refused to pay said judgment, or any part 
thereof, and there is now due and owing thereon the 
sum of $3,500.00, together with interest at the rate 
of 6% per annum from July 30, 1954, until paid, 
and the sum of $43.05, together with interest at the 
rate of 6% per annum from July 30, 1954, until 
paid. 


V. 


More than six months have expired from date 
said judgment has remained unsatisfied, and plain- 
tiff is entitled to recover his reasonable attorney’s 
fee herein, in the sum of $1,500.00. 


Wherefore, plaintiff prays for judgment against 
defendant in the sum of $3,500.00, together with in 
terest thereon at the rate of 6% per annum fror 
July 30, 1954, until paid, and for the sum of $43.05 — 
together with interest thereon at the rate of 6% pel — 
annum from July 30, 1954, until paid, and for the 
further sum of $1,500.00, his reasonable attorney’ — 
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fee, and for his costs and disbursements incurred 


herein. 
McCORMICK & WELLS, 
/s/ By DONALD B. McCORMICK, 
Attorneys for Plaintiff. 


Notice of Demand for Jury Trial 
Plaintiff hereby demands jury trial of all issues 
triable to a jury. 
/s/ DONALD B. McCORMICK. 
| [Endorsed]: Filed Feb. 14, 1956. 


[Title of District Court and Cause. ] 


PRE-TRIAL ORDER 


' This matter came on for pre-trial conference on 
the 21st day of May, 1956, before the undersigned 
Judge of the above-entitled Court. Plaintiff ap- 
Bred by Carl Robert Wells, of his attorneys, and 
_lefendant appeared by Duane Vergeer, of its attor- 
“ieys. The parties, with the approval of the Court, 
igreed upon the following: 


. Statement of Facts 

1, Plaintiff is a citizen of the State of Oregon 
ind defendant is a corporation incorporated under 
jhe laws of the State of Washington. The matter in 
sontroversy exceeds, exclusive of interest and costs, 
{he sum of $3,000.00. 


* 2. On July 30, 1954, judgment was entered in the 
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Circuit Court of the State of Oregon for the County 
of Multnomah in favor of plaintiff and against a 
certain Kenneth Pedro in the sum of $3,500.00, plus 
his costs and disbursements taxes at $43.05, upon a 
eause of action for damages for personal injuries to 
plaintiff arising out of the use and operation of an 
automobile by said Kenneth Pedro, which judgment 
remains unsatisfied and more than 30 days have 
elapsed from the date of entry of said judgment. 


3. Defendant is in the business of writing auto- 
mobile public lability insurance policies, and at all 
times material herein, defendant held such a poliey 
in effect covering said Kenneth Pedro by which de- 
fendant agreed to indemnify him against such lhia- 
bility, not to exceed $10,000.00. 


4. Said policy contained a provision, as follows:! 
“Tf claim is made or suit is brought against the 
insured, the insured shall immediately forward to 
the company every demand, notice, summons or 
other process received by him or his representative.” 


5. Despite demand, defendant has failed, ne- 
glected and refused to pay said judgment, or any 
part thereof, and there is now due and owing — 
thereon the sum of $3,500.00, together with interest 
at the rate of 6% per annum from July 30, 1954, 
until paid, and the sum of $43.05, together with in- ! 
terest at the rate of 6% per annum from July 39; 
1954, until paid. 


6. Personal service was had on Kenneth Pedro 
of the complaint and summons in plaintiff’s action » 
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against him, referred to in paragraph 2 herein- 
above, in Multnomah County, Oregon, on or about 
May 20, 1954, by delivery to him by the Sheriff of 
said county and state of a copy of said summons 
and complaint. 


7. Pre-Trial Exhibit A which is attached hereto 


‘is the policy of insurance the defendant had issued 
to Kenneth Pedro and no further identification of 
the same is necessary, and that the same may be 
seceived into evidence in this matter. 


Plaintiff’s Contentions of Fact 


1. Defendant had actual notice and knowledge of 
the accident out of which plaintiff’s claim against 
enneth Pedro arose, within a reasonable time after 
i. occurrence of the accident. 


_ 2. Defendant had actual notice and knowledge of 
he existence of plaintiff’s lawsuit against Kenneth 
2edro within a reasonable time after said lawsuit 
vas commenced and prior to the time of judgment. 


4 3. Defendant was not substantially prejudiced by 
failure, if any, on the part of Kenneth Pedro to 
= to it a copy of the complaint and simmons 


1 plaintiff’s case against him. 


*4. Defendant was not substantially prejudiced by 
‘failure, if any, on the part of Kenneth Pedro to 
dvise the defendant or keep it advised of his pres- 
nee or address. 


‘Defendant denies the above contentions. 
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Defendant’s Contentions of Fact 
1. That suit papers including the summons and 
complaint referred to in paragraph 6 of the agreed 
facts were never forwarded by Kenneth Pedro to 
the defendant. 


2. That subsequent to the commencement of the 
action by the present plaintiff against Kenneth 
Pedro, the defendant was not advised by Kenneth 
Pedro of his address and Kenneth Pedro failed to 
keep the defendant advised of his presence or sub- 
sequent address. 


3. That no action against this defendant les un- 
til or unless every condition precedent to the bring- 
ing thereof is met. 


4. That the insurance above referred to is and 
was in al] material respects identical with the poliey 
form marked Pre-Trial Exhibit A, a copy which is 
attached hereto and by reference made a part hereof 
as though the same was fully set forth herein at 
this particular point. 


5. That the defendant never received notice of 
the pendency of the action brought by Roe against 
Pedro and was not given an opportunity to defenc 
the same or to compromise or settle said claim. 

Plaintiff denies the above contentions. 


Plaintiff’s Contentions of Law 


1. The burden of proving that the insured failec 
to forward suit papers to the insurer in accordane@ — 
with a policy provision requiring him to do s¢ — 
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which is alleged as an affirmative defense in defend- 
ant’s answer herein, is upon the defendant. 

: 2. Where the insurer has actual notice and an 
ypportunity to make an investigation and defend 
the suit, a failure on the part of the insured to for- 
ward to the insurer copies of the suit papers will 
1ot prevent a recovery by a third party against the 
nsurer on a judgment subsequently obtained 


against the insured. 


8. A violation by the insured of a policy condi- 
ion to forward suit papers is not a defense to the 
nsurer against an action by a third party on a 
udgment obtained against the insured, unless the 

‘nsurer has been substantially prejudiced by the 
ailure on the part of the insured to forward the 
fait papers. 


4. A violation by the insured of a policy condi- 
ston to forward suit papers is not a defense to the 
‘asurer against an action by a third party on a 
_udgment obtained against the insured. 


i 9. The burden of proving that the insured failed 
i) cooperate with the insurer is upon the defendant. 


% 6. Failure of the insured to advise the insurer 
nd keep it advised as to his presence or address is 
of a defense to the insurer against an action by a 
lird party on a judgment obtained against the in- 

ted, unless the insurer has been substantially 

rejudiced by the failure on the part of the insured 

») to advise the insurer. 


! 
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7. Failure of the insured to advise the insuret 
and keep it advised as to his presence or address is 
not a defense to the insurer against an action by @ 
third party on a judgment obtained against the 
insured. 


Defendant’s Contentions of Law 


1. Failure to forward copies of process, including 
copies of Summons and Complaint was a failure te 
perform a condition precedent under the terms o: 
the policy herein, and that as result thereof no cov 
erage was applicable to the accident in questiol 
and/or the action and judgment resulting there 
from. 


2. The burden of proof in the present case i 
upon the plaintiff to show that Kenneth Pedro pei 
formed all the conditions precedent to make cove 
age effective. 


3. No prejudice need be shown when the failuz 
to forward the suit papers, including complaint an 
summons, is established. 


4. Failure to forward suit papers including sun 
mons and complaint relieves the insurer of any obl 
gation to any judgment resulting against the a 
sured. 


5. Failure on the part of the assured to coope: 
ate acts to relieve the insurer of all liability to pe 
any judgment resulting against the assured. 


Issues of Fact 


1. Whether Kenneth Pedro failed to forward » 
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the defendant the demand, notice, summons or other 
process received by him or his representative in 
connection with plaintiff’s action against him. 


' 2. In addition to the alleged failure on the part 


lof Kenneth Pedro to forward the process including 
summons and complaint to the defendant, was there 
any other failure to cooperate in his failure to keep 
ithe defendant advised of his present address. 
Issues of Law 

_ 1. Who has the burden of proving the compliance 
or non-compliance of the insured with a policy con- 
dition requiring him immediately to forward to the 
imsurer every demand, notice, summons or other 
“process received to him or his representative if 
claim is made or suit is brought against him. 


2. Is it necessary to the defense by the insurer 
against an action by a third party on a judgment 
obtained against the insurer which defense is based 
‘ipon the alleged failure of the insured to forward 
suit papers, that the insurer be prejudiced by such 
failure of the insured to forward said papers. 


; 3d. Does the failure on the part of an insured 
umder the terms of the policy herein, to forward 
popies of process, including summons and com- 
Olaint, relieve the defendant insurer of the duty to 
Tefend and/or pay any judgment arising out of an 
ietion. 


' 4. Was there a violation of cooperation by the 
tefendant’s insured herein and did the failure to 
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cooperate on the part of Kenneth Pedro absolve the 
defendant of any duty to defend and/or pay any 
judgments arising against the said Kenneth Pedro. 


5. Who has the burden of proving its compliance 
or non-compliance by the insured of a policy condi- 


tion requiring the insured to eooperate with the 


insurer. 


6. Is it necessary to the defense by the insurer 
against an action by a third party on a judgment 
obtained against the insured which defense is based 
upon the alleged failure of the insured to advise the 
insurer and keep it advised of his presence or ad- 
dress, that the insured be prejudiced by the failure 
of the insured so to advise the insurer. 


Stipulation 


In the event that plaintiff becomes entitled t 
recover his reasonable attorney’s fee herein, the 
Court may fix the amount thereof. 


Jury Trial 


Timely demand for a jury trial of all issues tria 
ble to a jury has been made by plaintiff. 


The parties hereto having agreed to the foregoim: 
pre-trial order and the Court being fully advised B 
the premises; now, therefore, 


It Is Hereby Ordered that the foregoing Pre 
Trial Order be not amended except by consent 0 


both parties or to prevent manifest injustice; an — 
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_ It is Further Ordered that this Pre-Trial Order 
supersedes all pleadings herein; and 


It Is Further Ordered that upon trial of the 
within cause no proof shall be required as to matters 
of fact hereinabove specifically found to be ad- 
mitted. 


Dated at Portland, Oregon, this 18th day of Jan- 
‘uary, 1957. 
i /s/ CLAUDE McCOLLOCH, 
Judge. 
Approved : 
/s/ CARL ROBERT WELLS, 
Attorney for Plaintiff. 
/s/ DUANE VERGEER, 
Attorney for Defendant. 


[Endorsed]: Filed Jan. 18, 1957. 
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VERDICT 


We, the Jury, duly impaneled and sworn to try 
the above entitled cause find our verdict in favor of 
plaintiff and against defendant. 


Dated at Portland, Oregon, this 21st day of Jan- 
uary, 1957. 
/s/ DELBERT O. SMITH, 
Foreman. 


[Endorsed]: Filed Jan. 21, 1957. 


In the District Court of the United States 
for the District of Oregon 


Civ. No. 8470 


JOHN L. ROE, Plaintiff, 
VS. 


TARMERS’ MUTUAL INSURANCE CO., 
Defendant. 
JUDGMENT 


' The above-entitled cause having come on regu- 
arly for trial in the above-entitled Court and before 
q jury on the 18th day of January, 1957; the plain- 
“iff appearing in person and by Carl Robert Wells 
f his attorneys, and the defendant appearing in 
»erson and by Duane Vergeer of its attorneys; a 
uury having been duly empaneled and sworn to try 
‘he above-entitled cause; opening statements of 
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counsel having been made; witnesses having been 
sworn and testified and evidence having been ad- 
duced by both sides; both sides having rested and 
closing arguments having been made; and thereafter 
the Court having instructed the jury as to the law; 
and 

Thereafter, and on the 21st day of January, 1957, 
the jury having returned its verdict, which in words 
and figures was and is substantially as follows, 


to wit: 


“We, the Jury, duly impaneled and sworn to try, 


the above entitled cause find our verdict in favor of 
plaintiff and against defendant. 


“Dated at Portland, Oregon, this 21st day of Jan- 
uary, 1957. 
/s/ DELBERT O. SMITH, 
Foreman.”’ 


It appearing that a trial of the above-entitled 
cause was duly and regularly had before a jury, and 
that the jury found their verdict in favor of plain- 
tiff and against defendant, and that judgment 
should be entered herein in accordance with said 
verdict and in accordance with the Pre-Trial Orde 
previously made and entered herein; now, therefore 

It Is Hereby Ordered, Adjudged and Decreet 
that the plaintiff have judgment against defendant 
and recover of and from defendant the sum oi 
$3,543.05, together with interest thereon at the rat 
of 6% per annum from July 30, 1954, until paid 
and the further sum of $500, plaintiff’s reasonabli 
attorney’s fee herein as fixed by the Court, and fo 
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»plaintiff’s costs and disbursements incurred herein, 
taxed at $30.38, and that execution issue for all of 
|the above. 


Dated at Portland, Oregon, this 21st day of Jan- 
uary, 1957. 

/s/ CLAUDE McCOLLOCH, 
Judge. 


[Endorsed]: Filed Jan. 23, 1957. 


‘Title of District Court and Cause. ] 


ORDER DENYING MOTION FOR JUDGMENT 
NOTWITHSTANDING VERDICT 


This matter having come on upon motion of de- 
fendant for Judgment Notwithstanding the Verdict, 
and the Court having heard the arguments of coun- 
sel and counsel for each side having submitted to 

: the Court an outline of their arguments and author- 
ities, and the Court being fully advised in the prem- 
‘ises and of the opinion that defendant’s said motion 
should be denied; now, therefore, 


It Is Hereby Adjudged that defendant’s Motion 
Yor Judgment Notwithstanding Verdict be and the 
same hereby is denied. 


Dated this 11th day of March, 1957. 


/s/ CLAUDE McCOLLOCH, 
Judge. 


| [Endorsed]: Filed Mar. 12, 1957. 
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[Title of District Court and Cause. ] 


NOTICE OF APPEAL 


To, the Clerk of the District Court of the United 
States for the District of Oregon; John L. Roe, 
the plaintiff herein; and Carl Robert Wells, his 
attorney, Greetings: 


You and each of you will please take notice that 
the defendant in the above entitled matter does 
hereby give notice of appeal to The United States 
Court of Appeals for the Ninth Circuit from that 
certain judgment entered herein in favor of the 
plaintiff and against the defendant. 


Dated this 2nd day of April, 1957. 


VERGEER & SAMUELS, 
/s/ By DUANE VERGEER, 
Of Attorneys for Defendant. 


Affidavit of Service Attached. 
[Endorsed]: Filed April 3, 1957. 


[Title of District Court and Cause. ] 


STATEMENT OF POINTS UPON WHICE 
THE APPELLANT-DEFENDANT WIL] 
RELY UPON APPEAL 


Comes now the Appellant-Defendant, and pre 
sents the following as a Statement of Points upo: 
which it intends to rely in its appeal of the abov 
entitled cause to the United States Court of ‘Apa 
for the Ninth Circuit: 
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iF 
That the complaint and the pre-trial order failed 
to state a cause of action against the defendant or 
jany claim upon which relief could be predicated. 


08 
The evidence showed affirmatively and as a matter 
lof law that the policy coverage was voided as to any 
claim made by the plaintiff herein. 


Dated this 10th day of April, 1957. 


/ VERGEER & SAMUELS, 
/s/ By C. 8. CROOKHAM, 
Of Attorneys for Defendant. 


_ [Endorsed]: Filed April 10, 1957. 


\[Title of District Court and Cause. } 


: United States of America, 
District of Oregon—ss: 


CERTIFICATE OF CLERK 


I, R. DeMott, Clerk of the United States District 
‘Court for the District of Oregon, do hereby certify 
ihat the foregoing documents consisting of Com- 
olaint; Pre-trial order; Verdict; Judgment; Order 
denying motion for judgment notwithstanding ver- 
diet; Notice of appeal; Statement of points upon 
which appellant-defendant will rely; Designation of 
sontents of record on appeal; Order to transmit ex- 
hibits to court of appeals; Undertaking on appeal 
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supersedeas; Supplemental designation of contents 

of record on appeal; and Transcript of docket en- 

tries, constitute the record on appeal from a judg- 
ment of said court in a cause therein numbered — 
Civil 8470, in which Farmers’ Mutual Insuranee: 
Co. is the defendant and appellant and John L. Roe 

is the plaintiff and appellee; that the said record has 

been prepared by me in accordance with the desig- 

nation of contents of record on appeal filed by the 

appellant, and in accordance with the rules of this 

court. 


I further certify that there is enclosed herewith 
exhibits 1 to 5; 10 and 11. 


I further certify that the cost of filing the notice 
of appeal, $5.00, has heen paid by the appellant. 


In Testimony Whereof I have hereunto set my 
hand and affixed the seal of said court in Portland, 
in said District, this 9th day of May, 1957. 


[Seal] R. DE MOTT, 
Clerk, 
/s/ By THORA LUND, 
Deputy. 
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United States District Court 
District of Oregon 


| No. Civil 8470 


JOHN L. ROE, Plaintiff, 
VS. 


FARMERS’ MUTUAL INSURANCE CO, 
Defendant. 


. TRANSCRIPT OF PROCEEDINGS 
Portland, Oregon, January 18, 1957 


Before: Honorable Claude McColloch, Chief 
Judge. 


Appearances: Mr. Carl R. Wells, of Attorneys for 
*laintiff. Messrs. Duane Vergeer and Charles 8. 
Yrookham, of Attorneys for Defendant. 


' The Court: Call a jury. 

Mr. Vergeer: If the Court please, in connection 
nth this matter, I believe that the pre-trial order 
as not yet been signed by the Court. 

The Court: I will sign it. 


1 Mr. Vergeer: There is a further matter, your 
donor. [1]* I believe that we would like to present 
motion for judgment based upon the pre-trial 
rder. 
' The Court: I will hear you later about that. Call 
| jury. 


* Page numbers appearing at top of page of original Reporter’s 
tanscript of Record. 
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(Thereupon a jury was duly and regulark 
empaneled and sworn, counsel for the respectiv: 
parties made opening statements to the jury 
and thereafter the following proceedings wer 
had :) 


Mr. Wells: The plaintiff calls Kenneth Pedrc 
your Honor. 


KENNETH PEDRO 


was produced as a witness in behalf of the Plainti 
and, having been first duly sworn, was examined an 
testified as follows: 


Direct Examination 

Q. (By Mr. Wells): Would you state yov 
name for the jury, please, so they can hear it. 
Kenneth Pedro. 
How old are you, Mr. Pedro? 
Bl [24] 
What is your address? 
315 Northeast 141st. 
Is that in Portland, Oregon? 
Wieccir: 
What is your occupation? 
I am a baker, work for Safeway. 
You work for Safeway ? 
Yes. [ am a baker. 
Are you married ? A. Yes, sir. 
Do you have any children? A. Yes, s. 
Do you recall being involved in an automobe 
seiteat with the plaintiff, John Roe,—— 

A. Yes. 


DQOPOPOPOPOPOD 
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(Testimony of Kenneth Pedro.) 
 Q. Let me finish my question—in December, 


1953, in Portland, Oregon? A. Yes. 
 Q. You recall that accident? 

A. Yes. 

Q. Were you insured against liability at the time 
of that accident ? mn §6Ves. 

Q. What was the name of your insurance com- 
oany ? 


| A. The Farmers’ Mutual Insurance Company. 
, Q. Is that the same as the defendant in this 
ase? A. Yes. 
Q. Was a suit subsequently brought against you 
vy the plaintiff, John Roe, for damages arising out 
of that automobile accident? A. Yes. 
(Q. Now, Mr. Pedro, it has been agreed here that 
7ou were personally served with a summons and 
eomplaint in plaintiff’s lawsuit against you in Mult- 
iomah County on May 20th, 1954. What, if any- 
hing, did you do with that summons and com- 
aint ? 
_A. I mailed them in to the company. 
/Q. Would you describe in as much detail as you 
‘re able to recall the steps you took in mailing the 
papers to the company. 
/A. Well, I just addressed an envelope and 
tamped it. One thing I do remember, though, I was 
taving a hard time spelling Enumclaw. 
} Q. What did you do with the envelope? 
A. Mailed it. 
| The Court: How did you spell it? 
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(Testimony of Kenneth Pedro.) 

A. I can’t say right now. I looked it up in the 
policy. 

Q. (By Mr. Wells): ‘You looked it up on the 
policy when, Mr. Pedro? 

A. When I mailed the letter, sues before I 
mailed the letter. [4] | 

@. Do you recall whether or not you put your 
return address on the envelope? 

A. No, not for sure, but I always did, so I imag- 
ine I did that one. 

@. Were the papers of the Marshal returned tc 
you through the mail or in any other way? 

A. No, I never got them back. 

@. How long was it after you were served wit 
the papers before you mailed them to the company‘ 

A. I imagine it was within the day. 

Q. Now, within the day of what? | 

A. That I made them out. I wasn’t working 
then. I didn’t have anything else to do. 

Mr. Wells: Would you speak up, Mr. Pedro. - 
don’t think the jurors at the end can hear you 
answers. I have no more questions. 


Cross Examination 

Q. (By Mr. Vergeer): Mr. Pedro, from whor 
did you buy this insurance policy? 
Paul LaMond. 
Was he the agent that sold it to you? 
Yes. 
He was the agent for the company, was he? || 
Yes, he was. [5] 


POPOD 
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(Testimony of Kenneth Pedro.) 
Q. When you had your accident, Mr. Pedro, 
whom did you notify that you had had an accident? 
A. Mr. LaMond. 
Q. That is the agent? A. Yes. 
Q. How far from your place does he live? 
A. I really don’t know how far. I called him by 
phone. I had his ecard. 
Q. You had his telephone number? 
mea. Yes. 
~Q. And you had bought your insurance from 
him? A. Yes. 
Q. You knew he was the company agent? 
A. Yes. 
' Q. When you had your accident you called up 
and told him about it? A. Yes. 
Q. What happened next? 
A. About the next thing that happened concern- 
ing the accident, I went to trial. 
Q. I didn’t quite understand you. 
| A. J mean the next thing that happened concern- 
i the accident, I went to trial. 


Q. You went to trial? A. Yes. [6] 
Q. You mean you were charged with some of- 
“ense: is that it? A. Yes. 


| Q. Iam talking now about with respect to your 
velations with the company. Did one of their claims 


nen come out to see you? Ae Yes, 
Q. And they took a report from you, did they? 
A. Yes. 

Q. Did they come out soon after you called up? 
A. Within a month. 
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Q. Would it have been within a week? 

A. I don’t think it was that soon. 

Q. Anyway, they came out and made an investi- 
gation; is that it? A. Yes. 

Q. Do you know how many people were hurt in 
this accident? Was it more than one? 

A. Yes. There was a lady—I don’t even remem- 
ber her name. 

@. Yes, and there was a lady hurt in another 


ear; is that right? A. Yes. 

Q. Did that lady ever sue you? 

A. Yes. [7] 

Q. She did? 

A. That is what I heard, anyway. 

Q. Did you ever get a complaint and summons 
from that lady? A. Not that I know of. 

@. You only got one complaint and summons; 
isn’t that right? A. I think so. 


@. The lady made a claim against you, but she 
didn’t sue you; isn’t that right? 

A. She sued me or the company or somebody. | 

@. You mean she made a claim? A. Yes 

Q. But you never were served by the Sherif 
with more than one complaint and summons, were 
you? A. No, he just came that once. 

Q@. And you had been in contact with the loca 
representatives of the company; you knew they hac 
a local office, didn’t you? 

A. Outside of Paul LaMond I didn’t know an: 
others. 
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 Q. And the claim agent who came out to see 
you? A. Yes. 

Q. When you got this complaint and summons 
ion the 20th of May, did you know what it was? 

A. Yes. [8] 

Q. Did the Sheriff’s officer who brought it out 
explain to you what it was? A. No. 

Q. But you knew what it was? A. Yes. 

_ Q. Did you eall the agent like you did when you 
had the accident and tell him that you had a com- 
plaint and summons? 

A. No, not that time. 

Q. You didn’t. Did you attempt to call the 
claims department of the company in this city and 
tell them about it? A. No. 
> Q. You decided you would mail this to Enum- 
slaw; is that it? A. Yes. 

Q. What made you decide to do that? 

A. Well, I had been told twice to mail every- 
thing I got to the company, once by LaMond and 
mee by the guy that come out to see me. 

Q. He said to send them everything that you 
Mot; is that right? A. Yes. 
| Q. So you say you placed this in the mail, but 
vou don’t know whether you put your return ad- 
‘ress on it or not? A. Not for sure, no. 

» Q. Did you put the address on it in your hand- 
writing? [9] pe WY est 
!Q. How do you think you spelled Enumclaw? 

A. I don’t know, but I got it off the insurance 

Japers. I looked up the policy to get it off of. 
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oth 


DOPOPOPOrPEOPOPOLS 


You had the policy there? A. Yes. 
You had the correct address? A. 7a 
And you addressed it correctly, did you? 
Yes. 

Then you did put it in the mailbox? 

‘Yes. [ 
Did you do that yourself, or did you ask your 


er to do it or your wife? 


No, it would have to be me. 

Beg pardon? 

It would have been me. 

It would have been you. Are you sure? 
Yes. 

At that time where were you working? 

I wasn’t. 

You were unemployed ? A. Yes. 

Did you stay home or at that address for any 


ea of time after that? [10] 


A. 


I am not sure just how long I stayed there 


but after we left there we just went out to my moth ~ 
er’s, and I came back there every once in a while tt 
find out if there was any mail or anything for me. 


Q. 
Q. 


home? 


Do you mean to that address? A. Yes 
Was that an address where you rented : 


A. It was rented. We was staying with som ~ 
people until we got squared away. 
Q. You were staying with some other peopl ~ 


there 2? 


Je NCES, 


Q. Did your mother know where you were all th — 
time during the next couple of months? 
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A. The next couple of months, yes— May and 
June, yes. 

Q. How long did you stay in town? 

A. Up to the time they start hoeing strawber- 
ries, because we went out to Sandy and got a job 
joeing strawberries, whenever that is. 

» Q. Then from Sandy where did you go? 

A. Pendleton. 

Q. Pendleton? A. Yes. 

' Q. Did you have a permanent address of any 
sind there? 

A. No, we was only there a few days. I heard 
hey was harvesting beans down there, or some- 
hing, and I went down [11] there to see if I could 
ret a job. It didn’t turn out so good. 

Q. Where did you go from there? 

A. Up in Washington, Spokane. 

Q. You went to Spokane? A. Yes. 

Q. How long did you stay there? 
A 

Q 

A 


A couple of years, off and on. 
How long? 
Quite a while. A year and a half or two 


'Q. This was all after this occurrence, wasn’t it? 
me. Yes. 

(Q. When did you leave town, do you think? This 
ecident was in May and you were served with the 
omplaint and summons in May. You say you left 
own when the strawberry crop came up? 

/A. Yes. I was out to my folks’, and I hoed 
rawhberries out there. 
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Q. What month do you have strawberries, dc 
you recall? A. That I don’t know. 

Q. Could it be June? 

A. Could possibly. I don’t know for sure. 

@. After that you were here and there and ther 
went to Spokane? A. Yes. [12] 

@. Did you make any effort at any time to le 
the Farmers’ Mutual of Enumclaw know where you 
were ? 

A. No. I didn’t see any reason why I should. 

Q. You didn’t know of any reason why yol 
should ? 

A. No. I figured as this wreck had been settled 
and I didn’t have any car to be insured or anything 

Q. So you were never in touch with them at an 
time; is that right? 

A. Not after I left Portland. 

Q. Whom were you living with at that time? 

A. Barnes, a guy I used to work with before 
got laid off down there. 

Q. If any of your mail was returned to tha 
address, would you know? 

A. Yes. I went back and asked them. 

Q. Was that address 3403 North Albina Stree 
Portland, Oregon? 

A. Yes, I guess it was North Albina. I don’t re 
member the number for sure. 

Mr. Vergeer: I would like to have this markec 
your Honor. 

(An envelope addressed to Kenneth E. Pedr 
3403 North Albina Street, Portland, Orego 
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and a letter dated September 3, 1954, Ralph 
Parr to [13] Kenneth E. Pedro, were marked 
by the Clerk Defendant’s Exhibits 4 and 5 for 
Identification.) 
5 9. (By Mr. Ver geer): Mr. Pedro, you have 
been handed Exhibits 4 and 5. No. 4 is an envelope. 
Have you ever seen that envelope? 
| A. Not to my knowledge, I haven’t. 
: Q. Is that addressed to the address you had been 
last staying at when you dealt with the company ? 

A. I should imagine that is it. 

Q. You think that is right, do you? 

A. I wouldn’t swear to the number, but it prob- 
ably is. 
| Q. What is the date of the postmark on that? 
[It is on the back side, I believe. 

A. September 7, 1954. 

Q. And at that time were you receiving mail 
addressed to you at that place or was anyone re- 
2elving it? A. I was in Spokane. 

; Q. Had you left a forwarding address? 

m. No. 

Q. That letter, then, was never delivered to you; 

$ that right? A. I never seen it. 

Mr. Vergeer: We will offer Exhibit 4 in evi- 

lence, your Honor. [14] 

The Court: Admitted. 

(The envelope above referred to was received 
in evidence as Defendant’s Exhibit 4.) 

| Mr. Vergeer: And I will offer Exhibit 5. 

) Mr. Wells: If your Honor please, I will object to 
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No. 5, which is the letter supposedly in the envelope 
as not being material and as not having been prop 
erly identified. 


The Court: It is admitted provisionally. 


(The letter above referred to was received 11 
evidenee as Defendant’s Exhibit 5, subject t 
the above ruling of the Court.) 


DEFENDANT’S EXHIBIT No. 5 


The Farmers’ Mutual of Enumclaw 
Portland Office 
512 Weatherly Building 
Portland 14, Oregon 
Telephone EMpire 3442 
September 3, 1954 


Mr. Kenneth E. Pedro 
3403 N. Albina Street 
Portland, Oregon 


Dear Mr. Pedro: 


Would you please contact my office immediatel 
in regard to your accident of December 6, 1953. 


Yours very truly, 


/s/ RALPH PARR, 
Ralph Parr 
Portland Claim Office. 
RPem 
Registered Letter 
Return Receipt Request 
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| Q. (By Mr. Vergeer): Did you talk to Mr. 
Wells when you came back to town? A. Yes. 
Q. How did that come about? 
A. Well, Mr. Roe had been out to my folks’ and 
places hunting for me, and when I got back to Port- 
and he come out there hunting for me and they 
told him where I was at. 
Q. What is Mr. Roe’s business, if you know? 
A. I believe he is a policeman. 
Q. He had been out to your folks’ place looking 
for you? A. Yes. 


Q. That is why you went to see Mr. Wells? [15] 
A. Yes. 

Q. That was not until when? 1956? 

A. Yes, yes. 

Q. 


And in the meantime you had never com- 
municated with the Farmers’ Mutual of Enumclaw? 

A. No. 

Q. Did you at that time when you talked to Mr. 
Wells make any discovery about what had happened 
to this lawsuit? 

A. Well, what do you mean, discovery ? 

Q. Did he tell you what had taken place; that 
ne had a judgment against you? A. Oh, yes. 


Q. He did tell you that? A. Yes. 
Q. Did you tell him to get in touch with the 
Harmers’ Mutual of Enumclaw? A. No. 


Q. You didn’t. You just left it that way? 
em. Yes. 
Mr. Vergeer: I think that is all. 
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Redirect Examination 

Q. (By Mr. Wells): Mr. Pedro, to clarify the 
number of times you did actually have contact with 
the defendant, would you recite [16] to the jury 
the times that you contacted the defendant or thei1 
representatives. 

A. That is, the insurance company? 

Q. Or Mr. LaMond or their representatives. 

A. I called Mr. LaMond when I had the aca 
dent. It seems to me I called him the next daj 
about something, and then the time the adjuste 
come out. Three times all told. 

@. The adjuster came out when? 

A. Shortly after the wreck. 

@. Those are the three times. Did you have am 
other contact with them? 

A. Oh, they did come down to the bakery jus 
after I got started working down there and asker 
a bunch of questions. 

Q. That was sometime this fall, however; 1 
that correct? 

A. It was a long time ago. It must have bee 
six months ago or so. 

Q. Did the defendant or Mr. LaMond or an 
of the other people that called upon you ever re 
quest you to keep the insurance company advise 
of your address? A. No, not of my address. 

Mr. Wells: That is all the questions I havi 
your Honor. 
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Reeross Examination 

Q. (By Mr. Vergeer): They did, however, tell 
you to keep in touch with the [17] company, didn’t 
ithey ? 

, A. Yes. Well, if I got anything to send to them 
or anything. 

Q. But when you found that there was a judg- 
‘ment against you you didn’t consider it worth-while 

to notify them; is that right? 

A. Well, I didn’t have to wait long, because they 
‘was down there where I worked going through the 
‘timecards and everything else. 

Q. I see. That was in September of 1956, 
wasn’t it? A. It was this year, yes. 

Q.. Yes. That was just last year, this last fall. 
How long had you been in town when they found 
you? 

_ A. Three months—three or four months. 
| Q. Actually, hadn’t you gotten back to town 
ibout in January or February of ’56? 

A. I come down Christmas before last. My 
wife’s father died. That is when we come back 
lown, and then we went back to Spokane and got 

out furniture and stuff a couple of months later 
umd come back. We finally got settled about March, 
© guess it was. 

1 Q. And they found you in September; is that 
fight? That is when they came and took the state- 
“nent from you; isn’t that correct? 

A. I don’t know. I couldn’t swear to that. [18] 

Mr. Vergeer: I think that is all. 
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Mr. Wells: No more questions, your Honor. 
(Witness excused.) 
Mr. Wells: Plaintiff rests, your Honor. [19] 


Defendant’s Evidence 


ALMA KLUDT 
was produced as a witness in behalf of the Defend 
ant and, having been first duly sworn, was examine¢ 
and testified as follows: 


Direct Examination 

Q. (By Mr. Vergeer): Is that Miss or Mrs 
Kludt? A. Mrs. 

Q. Mrs. Kludt, by whom are you employed? 

A. By the Farmers’ Mutual Insurance Compan: 
of Enumelaw. 

@. Where are you employed? 

A. Presently in Salt Lake City in their brane 
office. 

@. In the branch office in Salt Lake City? 

A. That is right, yes. 

Q. Will you tell the jury where you were en 
ployed along about in May and June of 1954. 

A. In the home office of Enumclaw. 

@. What were your duties there? 

A. Well, I was head of the claims departmen, 
of the girls, that is, at that time. 

Q. As such did you have any duties with refe: 
ence to incoming mail? 

A. Yes, I did. The claims mail was alway 
brought to my desk, and I would usually take cas 
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yf it. If there were any legal documents, I defi- 
uitely would take care of them. [20] 

Q. You received all legal documents that were 
seceived in the mail; is that correct? A. Yes. 

Q. When you received a legal document—if you 

vere not there, who did it? 
_A. The girl next to me, Mrs. June Semprimog- 
sik. 

Q. That was the other gir] on the desk, and if 
‘rou were not there she did it; is that right? 

ma. That is right. 
| Q. Now, were you on that desk from the Ist of 
‘nay until the end of July of 1956? I am not asking 

iow long you were, but during that time were you? 
ryA. Yes. 

'Q. In 1954? A. Yes. 

(@. All right. Did you keep any kind of a log 
if any legal documents received by the company 
luring that time? 

A. Yes. We had what we called our summons 
nd complaint book in which we entered every sum- 
nons received. 

1 Q. Every summons that was received in the 
fice ? A. Yes, as they were received. 

~My. Vergeer: I wish you would hand to the wit- 
“sess Exhibits 1, 2 and 3, if you will. 

{Q. Mrs. Kludt, can you tell the jury what these 
ixhibits are? [21] 

A. Yes. These are copies of pages from our 
“ummons and complaint book. 

x Q. Are they photostatic copies? Ave Yes. 


; 
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@. Are they true and correct copies? 

A. Yes. 

Q. Is that a part of the log that you kept? 

A. Yes, it is. 

@. Is there any other log whatever coverin: 
that period of time? A. No. 

@. And was every summons and complaint, 0 
summons, either one, received in the mail in you 
office listed on those documents during the perio 
that they cover? A. Yes, they were. 

@. What period of time do they cover? 

A. Well, from the 19th of February of ’54 clea 
through July, 754. 

Q. That is, through the end of July? 

A. Yes. 

Q. Of 1954. At anytime or at any place in thé 
log is there listed any complaint or summons ii 
which Kenneth Pedro is the defendant? 

A. ‘There is not. 

@. Or an insured? [22] A. There is not 

Q@. Was there any complaint or summons Tf- 
ceived in your office from Kenneth Pedro? 

A. Not to my knowledge. 

Q. If there had been, it would be listed on therd 
You are positive of that? A. Iam positive 

Mr. Vergeer: We offer Exhibits 1, 2 and 3, yor 
Honor. 

The Court: Admitted. . 

(The three photostatic copies of shees 
headed “Summons and Complaint 1954,” we2 
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received in evidence and marked Defendants’ 
Exhibits 1, 2 and 3, respectively.) 
Mr. Vergeer: You may inquire. 


Cross Examination 

| Q. (By Mr. Wells): Mrs. Kludt, I believe you 
stated the claims mail was dropped on your desk? 
A. Yes. 

, Q. Or on the desk of your associate who is next 
0 testify ; is that correct? A. Yes. 
_ Q. Who dropped the mail on your desk? [23] 
; A. Well, the secretary of the company. She 
vould get the mail after the mail clerk picked it up 
it the Post Office, then she would sort it as to de- 
artments, and all claims mail was brought to my 
desk. 

' Q. Did you have more than one mail clerk? 

_A. No. 

| Q. The mail was not delivered to your office; it 
| vas picked up at the Post Office? 
_ A. Picked up, yes. 

'Q. Was that done every day? 

yA. Yes. In fact, twice a day. 
<Q. Then next it was delivered to the secretary 
f the company; is that correct? 

J A. The secretary of the secretary of the com- 
vany. 

<Q. The secretary to the secretary ? A. Yes. 
+ Q. And the secretary to the secretary sorted it; 
8 that correct? A. Yes. 
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Q. Did the secretary to the secretary who sorte 
the mail have any assistants helping in this matter 

A. No. 

Q. She did it all by herself every day? 

A. Yes. 

Q. Did the mail clerk ever sort the mail, as fa 
as you know? [24] A. No. 

Q. Did the person who sorted the mail ever hav 
anybody else deliver it to the various departments 

A. I don’t think so. I don’t ever remembe 
anybody else doing it. 

@. But you are not sure? 

A. Well, I am just trying to remember whethe 
she was ever absent. No, I believe she did it a 
the time. 

Q. Is there more than one place at your offi¢ 
at which the secretary would be delivering mail? 

A. Oh, yes; quite a few departments. 

Q. How many would you say there were it 
1954? A. Oh, perhaps a half a dozen. 

Q. Beg pardon? 

A. A half a dozen different places. 

Q. Of course, all you have been testifying ? 
with respect to receiving the summons and cor- 
plaint from Kenneth Pedro is as to documents whid 
were brought to your desk; is that correct? 

As ‘That, iseieht: 

Q. How long have you been with the compan, 
Mrs. Kludt? A. Since July Ist of 1952. 

Q. Had you been working in the head office frei 
the beginning of your employment? 
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A. From the beginning until July of ’55. [25] 
| Q. Were you working in the claims department 
during all that time? 
A. From July Ist, 1952, until January of 1955. 
Q. You were in the claims department? 
j A. Yes. 
Q. Were you in the same position in the claims 
department as you were at all times? 
Let me rephrase the question: Did you also have 
‘the same responsibility in the claims department 
with respect to receiving summons and complaints 
‘and noting them on the log? 
) A. No. For about a year after I started to work 
fanother girl was my predecessor. She would take 
zare of those things. 
) @. Fora while you were her assistant; is that it? 
A. Yes. 
Q. Is the head office located in one building? 
ea. Yes. 
Q. By itself. There are not other offices in that 
wilding, are there? A. No. 
Q. That was true in May, 1954? A. Yes. 
' Q. Is there more than one floor, the head office? 
| A. It is now, yes. 
) Q. But it was not in May, 1954? [26] 
_ A. I can’t remember when they built the addi- 
sion. 
1 Q. Approximately how many employees would 
70u say were employed at the head office in May, 
11954? 
A. I couldn’t say. I don’t remember. 
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Q. Did you receive any other correspondence 
besides summons and complaints? 

A. Well, all claims mail, anything pertaining to 
claims. 

@. That would be from other branch offices of 
the company as well as from claimants? 

A. Yes. 

Q. How much mail would you say you received 
on an average basis in 1954? 

A. That would be hard to estimate. 

@. Would it be considerably more than as shown 
in the log exhibits, Nos. 1, 2 and 3? Would it be 
considerably more than in the documents that are 
listed ? 

A. Well, yes. Those are just our summons and 
complaints. The rest of the claim mail was cer- 
tainly more than the summons we received. 

Q. Does the summons and complaint part of if 
comprise only a small part of your incoming mail‘ 

A. Yes, of all mail, that is right. 

Q. In what order are the summons and com 
plaints listed in the logbook? 

Well, it has been quite a while. [27] 

I will hand you one of these. 

It would be the policy number. 

No, I mean in what chronological order. 

Oh, according to when they were received, as 
recede them in the office. 
in As they were received by the company? 

A. Yes. 
@. There is a column on here marked ‘‘Dat 


Sbopep 
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Served.” Does that refer to the date they were 
served upon your assured or the date they were 
received by the company ? 

A. The date they were served upon the assured. 

Q. How did you have that information? 

A. A lot of them were stamped served at such- 
fand-such a date, with the certain Sheriff’s stamp 
‘or something. There was quite a few that were not, 
and then we left those blank. 

Q. I notice there are some blanks left with re- 
spect to dates served. 

A. If we didn’t know, we just left them blank. 

Q. Is it not indicated somewhere on the logbook 
as to the date these various summons and com- 
djlaints were received ? A. No. 


Q. How is it you ean identify these papers as 
wovering the period February to July, 1954? 
A. Well, there are some there with the stamp 
received a certain date, and then as we received 
‘hem, why, we always [28] entered them so we 
‘mow that we received them in that time. 

Mr. Wells: Thank you. 


Redirect Examination 
'Q. (By Mr. Vergeer): Mrs. Kludt, I wanted 
10 ask you about the secretary who actually received 
ir sorted the mail. What was her job before she 
received and sorted the mail? . 
_A. She had been'doing my job. 
{Q. Isee. Now, when you arrived you worked a 
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year under that girl while she did the job on the 
claims desk; is that right? A. Yes. 

@. ‘Then you moved to the claims desk and she 
thereafter sorted all the mail? A. That is right, 

Q. And delivered it to the claims desk; that is. 
all those matters pertaining to the claims depart: 
ment? A. That is right. 

@. But she spent at least a year that you know 
of doing the job you were doing? 

A. That is right, yes. 

@. She knew a summons and complaint wher 
she saw it? A. Oh, she sure did. 

Mr. Vergeer: That is all. 

(Witness excused.) [29] 


JUNE SEMPRIMOGSIK 
was produced as a witness 1n behalf of the Defend 
ant and, having been first duly sworn, was exam 
ined and testified as follows: 


Direct Examination 

Q. (By Mr. Vergeer): Is that Miss or Mrs 
Semprimogsik ? A. Mrs. Semprimogsik. 

Q. Where do you work? 

A. I am employed at the Farmers’ Mutual o 
Enumclaw in the home office at Enumclaw, Wask 
ington. 

Q. By the way, where is Enumclaw, Washing 
ton? 

A. That is a real pretty little town near 

Q. It is about 20 miles south of Seattle, isn’t if 

A. That is right. 
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Q. And about 10 or 15 miles east of the main 
lighway to Tacoma; is that right? 

A. That is right. 

Q. All right. Now, what were your duties at 
that place during the months of May, June and 
July of 1954? 

A. I was employed in the claims department, 
and I was under Mrs. Kludt. 

Q. The lady who just testified? 

A. That is right. She was my boss and I was 
next in line to her. 

Q. If she were absent at any time, what were 
our duties? [30] 

A. I would take over as supervisor of personnel 
| n our department and perform all her duties that 
she had done. 

Q. Did that include the duty of sorting the mail 
und listing any received complaints or summons in 
he log? A. That is right. 

Q. If she were not there, you were there; is that 
vight ? A. That is right. 

1 Q. Was there any time during those months that 
7ou might both have been absent? 

/A. No, not at that time. 

‘Q. During those months there was definitely one 
or the other of you there every day? 


, A. Yes. 
| Q. Have you seen Exhibits No. 1, 2 and 3, which 
somprise the log? I think you have. A. Yes. 


{ Q. Have you examined the log that was kept 
luring that time? A. Yes. 
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Q. Was any complaint or summons receivec 
through the mail by the company in which Mr 
Pedro was a defendant? A. No. 

Q. Or in connection with any policy of his? 

A, No. 

Q. How many people were employed in the offie 
about that [31] time? Do you have any idea? 

A. I would say about 70. 

Q. About 70 people? 

A. Or 75 in our whole home office. 

Q. That is the entire home office ? A. Yes 

Mr. Vergeer: You may inquire. 


Cross Examination 

Q. (By Mr. Wells): Mrs. Semprimogsik, wa 
the claims mail put on your desk or on Mrs. Kludt’ 
desk during the period from May to July, 1954? 

A. It was on Mrs. Kludt’s desk. 

Q. When Mrs. Kludt was absent you would the 
take the mail from her desk; is that right? 

A. No, I always would work at her desk. 
would take it up to her desk. 

Q. Was the mail which was put on Mrs. Kludt 
desk ever opened before it was put on the desk? 

A. I believe some of it they do have an aut 
matic opener. Some of it could have been—I don 
know just what could have been opened—— 

Q. Beg pardon? 

A. I don’t know just what could have bea 
opened or unopened [32] by this automatic opene. 
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Q. The mail is opened by a machine; is that 
sorrect ? 

A. Some of it was. We have some stamped 
nvelopes, self-addressed envelopes, that we do send 
ut claims, and it definitely goes—I believe some of 
shat may have been opened on the machine. 

'Q. Now, when sorting mail out not every en- 
elope is so addressed that it is apparent that it is 
jor the claims department, is it? 

_A. Most of the correspondence is “Attention 
aims Department.” 

| Q. Unless there is some indication, however, on 
he envelope, you would not know which department 
t would go to, would you? 


; A. Well, I would imagine that it is opened then. 
4Q. Do you imagine that the secretary of the 
ecretary of the company opened the mail and then 
letermined which department it went to? 

) A. Yes. 

'Q. And sorted it. So that the mail had been 
pened before it came to the claims desk; isn’t that 
orrect ? ENT eS: 

1Q. The papers had been taken out of the enve- 
ype; 1s that correct? 

tA. I don’t believe that it was ever taken out 
nd clipped, [33] no. It would come intact. 

-Q. It was put back in the envelope before it was 
elivered to your desk; is that right? A. Yes. 
.Q. Is it possible that incoming mail in this period 
e are speaking of could have been sorted improp- 
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erly and delivered to the wrong department in th 
company ? 

A. Sometimes claims correspondence is sent ¢ 
another department, but it always reaches our de 
partment within that day, because incoming mail i 
handled daily. 

Q. Is it possible that incoming mail during thi 
period may have become lost by accident or throw 
away by mistake? A. Highly improbable. 

@. But it is possible, isn’t it? A. No. 

Q. Is it possible that a summons and complair 
that was received during this peried could hay 
been mixed up with wastepaper and discarded? 

A. No. 

Mr. Wells: That is all the questions I have. 


Redirect Examination 
Q. (By Mr. Vergeer): Has there ever been. 
summons and complaint missing from the office? 
A. Never. 
Mr. Vergeer: That is all. 
(Witness excused.) [385] 


RALPH W. PARR 
was produced as a witness in behalf of the Defenr 
ant and, having been first duly sworn, was exar- 
ined and testified as follows: 


Direct Examination 
Q. (By Mr. Vergeer): Mr. Parr, what is yor 
name, please? A. Ralph W. Parr. 
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Q. By whom are you employed, Mr. Parr? 

A. Farmers’ Mutual Insurance Company of 
‘Enumclaw. 
' Q. Were you employed by the Farmers’ Mutual 
Insurance Company of Enumclaw in the early part 
of 1954? ‘A. Yes 
' Q. What is your function? 
A. I am a claims adjuster. 
@. In connection with your work as a claims 
adjuster did you have occasion to meet Mr. Pedro, 
who testified here ? A. Yes. 

Q. About when was that? 

A. Qh, it wasn’t too long after the accident. I 
selieve about towards the end of December. 

Q. Was that in 753? Ae 53. 

Q. When was the accident, do you know? 

A. I believe it was in December, the first week in 
December. 
 Q. And you met him sometime in December of 
1953? [36] iA... Wes. 
Q. In connection with the accident, was it? 
A. Yes. 
QQ. Did you give Mr. Pedro any instructions? 
_A. Yes, I talked to him quite some time on the 
jorch of the house. As I recall, I believe he was 
laving furnace trouble at that time, and I gave him 
nstructions on the accident, and also gave him a 
vard and told him if he got any incidental papers 
‘pr anything to mail them to me at the office in Port- 

and. 
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Q. Did you tell him he was to keep in touch with 
the company until this matter was disposed of? 

A. Yes, I did, because there was personal in- 
juries in it. 

The Court: Because of what? 

A. There was personal injuries in the ease. 

Q. (By Mr. Vergeer): Did you thereafter have 
occasion to see Mr. Pedro at any other time? 

A. No. 

@. Did you have occasion to discuss the claims— 
were there more claims than one? A. Yes 

@. How many claims were there? 

A. There was two injury claims in it, two sep- 
arate cars. 

The Court: It was a three-car collision? 


A. Yes. [34 

Q. (By Mr. Vergeer): Did attorneys represen 
each of the claimants? A. Yes. 

@. Who represented the plaintiff in this case? 

A. Mr. Wells. 

@. And who represented the other claimant? 

A. I believe it was Mr. Bernstein. 

Q. Now, did you negotiate for the settlement o 


these claims? A. Yes. 
Q. And were you successful with any of them? 
A. With Mr. Bernstein’s claim only. 
Q. That claim was settled, was it? A. Ye 
The Court: Whom did you negotiate with in thi 
case? 
A. Mr. Wells. 
Q. (By Mr. Vergeer): Then before you foun — 
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that there was a complaint and summons in this 
ease, when was the last time you had seen Mr. 
Wells? 

A. I believe I talked to him on the phone and 
we discussed it. And, of course, any demand that he 
made at that time I had to submit it to the home 
office for authority to settle, and we were trying to 
zet medical reports and information from him, and 
1 list of specials. Then the thing kind of just more 
or less died right there. [38] 

The Court: You didn’t give the date he asked 
‘or. 

. A. It would be hard for me to judge, but it 
‘vould be, oh, probably sometime in January or 
February. 

Q. (By Mr. Vergeer): Of 1954? A. Yes. 
| The Court: When was the case filed ? 
| Mr. Vergeer: May 20th, your Honor, was the 
late of service. 

'Q. Did you know at any time that this action 
vas filed until after there was a judgment in it? 

m. No, I didn’t. 
1Q. Did Mr. Wells ever get in touch with you to 
inform you that an action had been filed against the 
lompany ? A. No, he didn’t. 
~The Court: Did he tell you he was going to file 
ne? A. No, he didn’t. 

/Q. (By Mr. Vergeer): How did you learn that 
here was a judgment against this defendant Pedro? 
A. A letter from Mr. Wells. 

Q. About when was that? 
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A. The letter would be in the file. I don’t re: 
member. 

Q. Would you like to refresh your memory? 

A. Yes. 

Mr. Vergeer: May this be handed to the witness 
your Honor? [39] 

Die Court’ Yes 

A. This is 
Q. (By Mr. Vergeer): When was it that Mg 
Wells notified you that there was a judgment? 

A. It would be September Ist of 1954. 

Q. This was mailed to an agent’s office on Nort] 
Montana Avenue, who in return called me and not 
fied me of this correspondence and then brought 1 
in to me. 

The Court: What was his name? 

A. Mr. Woods. 

The Court: The agent? 

A. Yes. 

Q@. (By Mr. Vergeer): Now at any time durim 
the intervening period did Mr. Wells notify yo 
that he was filing an action or that an action ha 
been filed ? A. No, sir. 

Q. Or that he intended to take judgment? 

A. No, sir. 

Q. You heard nothing of that? 

A. Not one thing. 

@. Then you were notified that there was. 
judgement; is that right? A. Yes. 

Q. When is the next time you saw Mr. Pedro? | 

A. Well, I was looking for him for quite som 
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aime, and [40] it wasn’t until just recently—I be- 
jeve it was in the past two or three months—that 
ye finally found him. 

Q. To refresh your memory, could that have 
yeen in September ? 

A. It possibly could, yes. 

Q@. Was a statement taken from him at that 
‘ime? A. Yes, it was. 
 Q. And Mr. Crookham was with you? 

A. Yes, he was. 


| Q. Now, in the meantime did the company have 

an investigation made in an attempt to locate Mr, 

Pedro? 

A. Yes, I tried to locate him, and not having too 

much time I requested the company to call in a pri- 

rate investigating concern to try and locate him. 

And I think that file will reflect 
Q. Never mind that. Did you get a report from 

such an investigator as to the matters that had been 

wovered in the investigation ? A. Yes. 

} Q. Iwill hand you Exhibits 6, 7 and 8, Mr. Parr, 

md ask you if that is a report that you received. 

me. Yes, it is. 

!Q. From whom did you finally discover where 

Mr. Pedro was? 

A. Well, I think it was through Mr. Crookham 

idvising me that he was in town. [41] 

(Q. Mr. Crookham advised you? A. Yes. 

| Q. That is the first you heard about that? 

fee. Yes. 
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Q. That was just before you went and took th 
statement from him, and that was in 1956? 

A. Yes. 

Mr. Vergeer: I would like to offer that report 
your Honor. 

The Court: If it is objected to, I will sustan 
the objection. 

Mr. Wells: That is objected to, your Honor. 

The Court: Objection sustained. 

Mr. Vergeer: All right. 

@. Who made this report, by the way? 

A. I believe it was the Retail Credit Investiga 
tion, isn’t it? 

Mr. Vergeer: If you know. I couldn’t testify 
I think that is all. You may inquire. 


Cross Examination 

Q. (By Mr. Wells): Mr. Parr, did you eve 
call upon me personally ? A. No. 

Q. You had several telephone conversations wit 
me, however? [42] 

A. Yes. 

Q. How many telephone conversations do yo 
recall having with me? 

A. It has been quite some time. 

Q. Would you say more than one? 

A. Yes, I would say more than one. 

@. Would you say as many as four? 

A. Well, I had in mind about three. 

Q@. When would you say was the last telephor 
conversation ? 
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, A. I don’t believe that I could accurately say, 
t has been so long. 

Q. You don’t recall; is that it? 
A. No. I believe that I would have written a 
‘eport on it when I did talk to you. 
Q. Did you receive any correspondence from me 
bther than the letter directed to the Farmers’ Mu- 
ual of Enumclaw which you have identified ? 

A. I don’t believe so. 

Q. What was your address in March, 1954? 
, A. We had a claims office in the Weatherly 
3uilding. 
1 Q. 512 Weatherly Building? A, Yes. 
'Q. But vou don’t recall receiving any other let- 
ers from me; is that correct? 
_A. No. I was alone in the office, and I don’t [43] 
remember all the correspondence I received. 
(Q. Are the papers with you here in the court- 
oom today ? A. I presume that they would be. 
|Q. From them could you ascertain whether or 
tot you did receive other correspondence from me? 
A. I assume that I may. 
' Mr. Crookham: Would you hand this to the wit- 
sess, please. 

(A file was handed to the witness.) 

(Q. (By Mr. Wells): Specifically, I will ask you 
E you received a letter from me dated April 7, 
1954, and a letter from me dated March 29, 1954? 
A. What was the first date, sir? 
~Q. April 7, 1954. 
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The Court: Is that file in chronological order? 

A. Yes. 

The Court: Did you write him a letter on Apri 
7, 1954? 

Mr. Wells: Yes, your Honor, and one dates 
March 29, 1954. 

The Court: Have you got copies of them? 

Mr. Wells: Yes. 

The Court: I am going to quit pre-trying thes 
cases outside of the courtroom, if vou don’t ex 
change your exhibits with each other and recor 
them in your orders. That is the [44] very point o 
pre-trial, so we don’t come in here and have to tak 
everybody’s time looking through a big file. You ea 
put those copies in. I am not going to wait for hu 
to hunt up the originals. 

Mr. Wells: All right, your Honor. We woul 
like to have the copies marked for identification an. 
offer them in evidence. 

Mr. Vergeer: Certainly we have no objection 4 
their admission. 

The Court: They are admitted. 

(Copies of the letters above referred to, date 
March 29, 1954, and April 7, 1954, Carl Robes 
Wells to Ralph Parr, were thereupon markd 
and received in evidence as Plaintiff’s Exhibis 
10 and 11, respectively.) | 
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PLAINTIFE’S EXHIBIT No. 10 
(Copy) March 29, 1954 


‘Mr. Ralph Parr, 

Farmer’s Mutual of Enumclaw, 
312 Weatherly Building, 
Portland, Oregon. 


_ Re: Your insured, Kenneth E. Pedro; Loss of 
December 6, 1953; John L. Roe, claim of. 
Dear Sir: 

Confirming our telephone conversation of March 
5 1954, we represent John L. Roe in his elaim for 
personal injury arising out of an automobile acci- 

lent on December 6, 1953, with your insured, Ken- 

yeth E. Pedro. 

Mr. Roe is a city policeman and was driving a 
solice patrol car at the time of the accident. We 
mderstand that he had stopped the police car 
1eaded south on the 3600 block of North Mississippi 
Avenue, preparatory to backing into a parking 
space. A car driven by Adolf G. Sundberg had 
stopped about ten feet behind the police car, when 
four insured, also driving a car south on Missis- 
sippi Avenue, crashed into the rear of the Sundberg 
tar, knocking it forward and into the rear of the 
dolice car. It appears that your insured was intoxi- 
sated at the time of the accident. 

Mr. Roe states that his head was whipped back- 
Wards by the impact causing injury mainly to his 
leck. He states that his hearing in his left ear was 
mpaired for about three days by an aching, ring- 
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ing and dullness. In addition, he strained the mus 
cles of his neck, shoulders and back. He was treatec 
by Dr. Edward C. Parkinson, 7313 N. Leavitt Ave 
nue, who stated to us on March 2, 1954, that hi 
ear and neck complaints had cleared up but that hi 
back pain persisted “improving, but outcome unde 
termined for another two months; still requires R: 
and treatment at intervals.’’ 

We have not discussed settlement with Mr. Roe 
but he has, however, requested us to pursue hi 
claim pending settlement. We would recommend set 
tlement for $1,750.00. 


Very truly yours, 
McCormick, Wells & Fulop, 
CRW/hm Carl Robert Wells. 


PLAINTIFF’S EXHIBIT No. 11 
(Copy) April 7, 1954 


Mr. Ralph Parr 

Farmers’ Mutual of Enumclaw 
512 Weatherly Building, 
Portland, Oregon 


Re: Your insured, Kenneth E. Pedro; Loss o 
December 6, 1953; John L. Roe, claim of. 


Dear Mr. Parr: 

Enclosed is a copy of the medical statement ré 
ceived from Dr. Parkinson regarding John L. Roi 
As you ean see, it is the briefest kind of a state 
ment and hardly satisfactory. It was, however, th 
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pest that I could worm out of them and it took a 
jong time to get. 

' T ealled Dr. Parkinson’s office today to get more 
details. I was informed by them that Roe was 
treated at Dr. Parkinson’s office several times and 
also that x-rays were taken at Emanuel Hospital. 
They stated that the otitis or the ringing, aching 
and dullness in the left ear was caused by the acci- 
dent and not by a previously existing infection. 
They also stated that the symptoms from this type 
bf injury are often progressive; that is, all the 
complaints do not usually appear immediately after 
the accident, but may crop up as late as 12 months 
wr more afterward. 


_ Very truly yours, 


Carl Robert Wells. 
SRW /hm 
Snel. 
Re: Mr. John L. Roe 

Diagnosis: 

1. Mild otitis, external, left. 

2. Strain, subsidiary neck muscles. (Splenius 
apitus.) 
3 Subsequent complaint on 12-28-53 with dis- 
omfort and pain, low back, onset 12-10-53. 
- Treatment: 
| Examination 
; Therapy 

| Two Rx’s 
Follow-up care 
Prognosis: 
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1. and 2. are healed. 
3. Improving, but outcome undetermined for ar 
other two months. 
Still requires Rx and treatment at intervals. 
Edward C. Parkinson, M.D. 
R. Blessing, R.N. 


Mr. Wells: That is all the questions I have. 
Mr. Vergeer: That is all. [45] 
(Witness excused.) 


CHARLES 8. CROOKHAM 
was produced as a witness in behalf of the Defenc 
ant and, having been first duly sworn, was exam: 
ined and testified as follows: 


Direct Examination 

Q. (By Mr. Vergeer): Mr. Crookham, you a3 
an attorney, are you? A. Yes, sir. 

@. You are associated with me in my office? 

Ae team: 

Q. Did you have any connection with this la 
suit during its preparation ? A, I didt 

Q@. And in that connection did you have oce- 
sion to prepare some interrogatories for the plai- 
tiff ? A. Yes, sir. 

Q. Did any of those interrogatories have an- 
thing to do with the location or whereabouts of M. 
Pedro? 

A. Yes. The interrogatories were directed to MW. 
Wells and desired to know from him certain inf¢- 
mation on which he was going to rely on his sie 
of the case, and particularly what information @ 
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would rely on in regard to the forwarding of the 
summons and complaint to the company, if there 
was such information. And then I might say that 
hose were objected to by Mr. Wells, and a hearing 
vas had before Judge Solomon, I think, on the 10th 
< September, 1956. 

1 Q. At that hearing did Mr. Wells tell you where 
war. Pedro could be located? 

Bea. At that time and for the first time, from the 
ile, to my knowledge, Mr. Wells informed me that 
fr. Pedro was back in town and had been back 
n town for some number of months. And subse- 
juently, based wpon knowing that he was back in 
own, Mr. Parr and I were able to locate him and 
ake the statement we have referred to. 


{ 


1 Mr. Vergeer: May I have that exhibit? 

|! Mr. Crookman: I have that as a sealed exhibit 
or impeachment purposes only. 

peur. Vergeer: As long as it is a sealed exhibit, 
ve won't introduce it at this time. 

Q. That is when you took the statement from 
ir. Pedro that has been referred to? 

_A. That was the 13th of September, 1956. 

Q. And your information as to his whereabouts 
fame from Mr. Wells? 

A. Yes, Mr. Wells indicated he was back in 
wn. , 

' Mr. Vergeer: That is all. 

) Mr. Wells: No questions. 

(Witness excused.) 
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Mr. Vergeer: We would like to call Mr. Well 
your Honor. 

Mr. Wells: I will object to that, your Honor. 

The Court: Why? 

Mr. Wells: Because here J am representing th 
plaintiff, and if it is going to involve me whats¢ 
ever as to confidential and privileged communicé 
tions—— 

The Court: We will hear what is involved whe 
we get his questions. 


CARL R. WELLS 
was produced as a witness in behalf of the Defenc 
ant and, having been first duly sworn, was exan 
ined and testified as follows: 


Direct Examination 

Q. (By Mr. Vergeer): Mr. Wells, you are a 
attorney, are you not? A. Yes. 

@. You are representing the plaintiff in thi 
case ? A. Yes, Dama 

Q. When did you first start to represent thi 
same gentleman ? A. Mr. Roe? 

Q. Yes. 

A. Sometime shortly after the automobile coll 
sion with Mr. Pedro. 

@. Was that in December of 1953? [48] 

A. I believe it was. 

Q. Now, thereafter did you have occasion to ta: 
to Mr. Parr on the telephone? A. Yes. 

Q. You knew, did you, who was the insurane 
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sarrier that carried insurance on Mr. Pedyo’s car? 

A. I understood it was the Farmers’ Mutual of 

gnumelaw. 
~Q. Yes. And then you talked to Mr. Parr 
about it? A. Right. 
@. And you had written Mr. Parr at least two 
etters which are now in evidence; is that right? 
mex, «That is right. 
(| Q. When you filed the complaint in this ease 
lid you notify Mr. Parr that you were filing the 
complaint ? 
_ A. You mean the complaint in the case of John 
- Roe vs. Farmers’ Mutual Insurance Company ? 
1 Q. That is correct. A. No. 
(@. As a matter of fact, you didn’t inform the 
company that you were filing a complaint or had 
*ommenced any litigation until after you had taken 
he default judgment; isn’t that right? 

A. You are referring to the case of John L. Roe 
‘gainst the Farmers’ Mutual Insurance Company ? 
| Q. That is correct,—no, I am referring to the 
ase of [49] Roe vs. Pedro. 

A. Well, I believe my answer to your previous 
tuestion was based on the other ease. 

{Q. Let’s back up, then. Did you inform Mr. 
%edro or the company in any manner that you were 
ling this action by Mr. Roe against Pedro? 

A. Only in this respect: That when Mr. Parr, 
2 response to my letter of March 29th, 1954, which 
vas written after we had filed the case against Mr. 
edro—Mr. Parr called me and told me he thought 


; 
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that the plaintiff didn’t have a good claim, and h 
was irritated with the language in my letter whic 
stated we were going to pursue our claim pendin- 
a settlement. And I asked him at that time if bh 
knew where I might serve Kenneth Pedro, and h 
told me—or I asked him for his address and he tol 
me it was on North Albina Street. 

Q. But you didn’t tell him after you had file 
the complaint, and when you received no repl 
thereto or answer or other appearance you did mn 
call him and get in touch with him, did you? 

A. To my best knowledge, after our telephor 
conversation of a day or two after my letter wa 
written, I had no other communication with M, 
Parr. 

Q. That is right. But you did communicate wit 
him after you had taken judgment? [50] 

A. I made a demand on the company and a} 
parently that was forwarded to Mr. Parr. 

Q. How long after you took the judgment dl 
you do that? 

A. The date will appear on the letter. I dom 
remember. 

Mr. Vergeer: All right. That is all. 

(Witness excused.) 

Mr. Vergeer: That is our case, your Honor. 

The Court: Do you have rebuttal, Mr. Wells? 

Mr. Wells: If your Honor please, may I havea 
couple of minutes recess to find out if I do ha? 
rebuttal ? 
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The Court: Yes. We will all stay in the court- 
‘room. 
(Short recess.) 
; The Court: Is there anything here that shows 
iwhen the case was filed against Pedro? 
| Mr. Wells: I have a receipt from the Court 
Clerk, your Honor, showing the date the complaint 
was filed. 
_ The Court: When was it? 
Mr. Wells: March 17th, your Honor. 
+ The Court: When did Pedro say he was served ? 
| Mr. Crookham: May 20th. 
, The Court: Is there anything that shows where 
je was served, what county ? 
' Mr. Crookham: He was served in Multnomah 
Jounty, your Honor. [51] 

Mr. Wells: We have no rebuttal, your Honor. 

The Court: There has been no dispute about the 
lates there? This exchange of dates is agreed? 
' Mr. Vergeer: That is right. If Counsel says so, 
{ assume that is correct. 
' The Court: Now, Ladies and Gentlemen, I don’t 
snow whether this is going to be good news for you 
or bad news. I never submit cases these days, espe- 
tially in this kind of weather, to juries in the after- 
oon, I am simply not going to have our womenfolk 
cept here after dark. This being Friday, that means 
hat this case will have to go over until Monday 
when it will be finally submitted to you. I am not 
ding to ask you to come back tomorrow. You will 
lave to come back Monday anyhow on account of 
ther cases that are for trial in the court. So you 
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may go now until Monday morning at 9:00 o’clock 
Be in this courtroom at 9:00 o’clock Monday morn 
ing. I hope the rain-makers meanwhile have beet 
correct that the weather will become more lik 
Western Oregon weather. 

Do not discuss this case among yourselves or witl 
others or permit it to be discussed in your presene 
until it is finally submitted to you. 

(The jury was excused from the courtroom 
and thereafter the following occurred [52] ou 
of the presence and hearing of the jury:) 

The Court: I suppose you gentlemen want t 
discuss some law. I really don’t know where I ar 
in this case. Do you want to come back this after 
noon? It is a quarter of 12:00 now. Do you wan 
to be heard at some length, either one of you? 

Mr. Wells: I don’t particularly care to be heare 
your Honor. 

Mr. Vergeer: I have a few matters I would hk 
to call to the Court’s attention. I don’t think } 
would take very long, but it might be better to com 
back at 2:00. 

(Thereupon a recess was taken until 2:0 
pm. of the same day, at which time Court r 
convened and proceedings herein were resume 
as follows, out of the presence and hearing ¢ 
the jury:) 

Mr. Vergeer: I understood, your Honor, thé 
Counsel did not want to be heard at this time, ¢ 
I assume that J will discuss this matter first. 

I would like to present and offer into evidenc 
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this policy which it is agreed in the pre-trial order 

may be offered. [53] 

| The Court: Will you mark it. 

(The insurance policy referred to was marked 
and received in evidence as Defendants’ Ex- 
imibit 9.) 

| Mr. Vergeer: Now, with respect to the law in 

his matter, my motion which I originally intended 

,o make this morning was to the effect that we 

should be entitled to judgment based upon the pre- 

rial order. The matters and things that I am go- 
me to call to the Court’s attention touch equally 

“pon that subject and upon the law generally of 

he ease. Therefore, there is no need to differen- 

i . 

It is the theory of the plaintiff in this case, ap- 
yarently, that we have the burden of proving that 
he insured did not send the summons and com- 
‘aint to us; that is, within the meaning of the 
olicy and in compliance with the policy, and also 
hat the insured did not cooperate with us. 
| First of all, I would like to take issue as a mat- 
er of law with those propositions. The conditions 
f the policy the Court will find stated herein, but 
\ wanted to call the Court’s attention particularly 
‘5 the Oregon case of Hoffman vs. Employers’ Lia- 
ility Assurance Company, 146 Oregon at Page 66. 
‘hat case, which is a local case, I think would tend 
i0 govern the situation here, and it distinctly points 
fut that the proposition is really that the [54] in- 
ured must show performance of all the conditions 
f the policy before he can recover. 
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Now in this particular instance we have a situa 
tion where the plaintiff, of course, is in the posi 
tion of the insured if he in entitled to recover ir 
this case. So it was our thought that it would bi 
necessary for the plaintiff to allege that he hac 
performed all conditions precedent and all condi 
tions of the policy as a condition of his being per 
mitted to proceed with this case and to collect un 
der the policy. 

(Further discussion between the Court ant 
Counsel.) 

(Thereupon an adjournment was taken unti 
Monday, January 21, 1957, at 9:00 a.m.) [55] 


Portland, Oregon, January 21, 1957 
(Court reconvened, pursuant to adjournmen* 
at 9:00 o’clock a.m., and proceedings herei 
were resumed out of the presence and hearin 
of the jury, as follows:) 

The Court: Gentlemen, did you want to tal 
some more about the things we were talking abov 
Friday ? 

Mr. Vergeer: Not at this time. 

Mr. Wells: No, your Honor. 

The Court: J was talking to Mr. Beckwith ove 
the telephone, and I asked him to give me sor 
dates out of the record that might be controllin; 
The aceident was December 6th, 1953, and suit wa 
commenced sometime before March 29th, 1954. I 
you know when it was, Mr. Wells? 

Mr. Wells: March 17th, your Honor. 

The Court: I notice there is an endorsement € 
change of address on the policy. Pedro was servé 
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on May 20th. Default judgment was taken July 
30th. Is there anything in the record to tell when 
Pedro learned of the judgment? 

| Mr. Wells: Not that I know of. 

| Mr. Vergeer: He testified, your Honor, that he 

did when he returned to Portland and Counsel 
stalled him. That was in 1956, if I remember cor- 
wectly. 

Mr. Wells: That may be correct, your Honor. 
’ Mr. Vergeer: Yes, it was in the summer of ’56, 
rour Honor. 

The Court: When did the insurance company 
earn of the judgment? 

Mr. Vergeer: That was in the fall of *56, your 
donor. 

Mr. Wells: September ist, 1954, according to 
oer. Parr. 

Mr. Vergeer: That is correct. That is when we 
oeated Mr. Pedro, is what I am getting at. 

The Court: You say you located him then? 

Mr. Vergeer: No, we located him in the spring 
f 56, your Honor — pardon me —in the summer 
ft 56. 
| The Court: You learned of the judgment Sep- 
ember Ist, 1954? 

' Mr. Vergeer: Yes. We discovered Pedro Septem- 
ver 15th of ’56. 
The Court: After he returned from Spokane? 

Mr. Vergeer: Yes, your Honor. 

The Court: Your point on cooperation seems to 
ne to be that yon had a year under the State stat- 
tte, a year from July 30th, 1954, in which to move 
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to set aside the judgment on the grounds of frauc” 
or excusable neglect, whatever the statute is or 
that. 

Mr. Vergeer: That is right, your Honor. 

The Court: That time ran out one year later 
July 30th, 1955. And you didn’t know where Pedr 
was until after that [57] in ’56, but you did know 
on September 1, 1954, that a judgment had _ beer 
taken. ‘I 

Mr. Vergeer: Yes, your Honor. 

The Court: Why couldn’t you have moved then' 

Mr. Vergeer: It was impossible to move then 
His affidavit 1s necessary and so is his answer. The 
motion must be accompanied by the answer whiel” 
would necessarily be signed by him in the Stati 
Court, by the party. It has to be verified by thi 
party in the State Court. 

The Court: I think that is a doubtful question 
I find it pretty difficult to pass on it. I should thin! 
that as of that time on the showing you could hay 
made the State Court would have subrogated yot 
to the defendant’s position. You never can find ou 
until you try, Mr. Vergeer. 

Mr. Vergeer: That is possibly true, your Honor 
I don’t want to delay this thing unnecessarily, be 
cause the Court is probably familiar with the stat 
ute which calls for the affidavit of the party to se 
aside a default, my understanding is, and also thi 
answer in the State Court must be verified by th 
party. 

The Court: Yes. Suppose he had died or becom 
insane ? 
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| Mr. Vergeer: Then it would have to be verified 
vy his successor-in-interest, of course. Now the in- 
‘urance company would not have been permitted to 
ye a successor-in-interest In any sense in the State 
Hourt. [58] 

» The Court: You are a subrogee, aren’t you? 

| Mr. Vergeer: Yes, as subrogee. I withdraw that 
‘0 that extent, yes. But certainly not as a party in 
porest in an action for damages of this kind. 

Mr. Wells: If your Honor please, I believe the 
State statute allows the attorney to verify the com- 
vlaint where the party is out of the county. I am 
aot familiar with the statute relating to the setting 
)side of a default judgment. However, it oceurs to 
we that the primary reason why the defendant 
yould not want to appear in the State Court would 
i that by making its appearance it might waive 
its right to claim as against the insured that he did 
rt comply with all the policy conditions. 


The Court: J think this is a very confused situa- 
sion. IT am going to have a good deal of trouble if 
| try to instruct on the cooperation end of it. I 
-on’t see anything else in here on the facts. 

. Mr. Vergeer: His failure to let us know where 
le was. Yes, that is right, your Honor. That is a 
juestion of cooperation. 

The Court: I should think his good faith would 
e a factor there and the reasonableness of his con- 
juct. If I do instruct, that is the way I will talk 
0 the jury. You can argue the cooperation point. 
haven’t quite made up my mind on that. I will 
e glad to hear what you have to say [59] as to the 
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forwarding of the suit papers. That presents a facet 
question. I agree with you he has the burden of 
proof that he forwarded them, but I don’t agree 
with you that goes to the extent that he has t¢ 
show that they were received by the company. It 1 
open to you, of course, to argue that because yot 
didn’t receive them he didn’t forward them. 

All right. Bring in the jury. 

(Thereupon the jury returned to the court: 
room, counsel for the respective parties made 
arguments to the jury, and thereafter the Court 
instructed the jury as follows:) 

The Court: Ladies and Gentlemen, it appears 
to me that there are two controlling fact questions | 
in this ease for your decision. The policy provides 
that in the event of a suit against the insured ot 
ing out of an accident that the insured shall imme 
diately forward all suit papers to the insurance 
company. . 

Now, there is room for a difference of opinior 
as to what that means. My view of it is that if th 
young man who was on the witness stand, who wat 
the insured, did what he claims he did right away 
after the papers were served on him, put them ir 
the mail and addressed them to the insurance com 
pany at its home office, which he says he [60] took 
from the policy, put the necessary stamps on the 
envelope and put on a return address, that is al 
he was required to do. 

The company says it never reccived the papers 
IT repeat that it is my view that all the insure¢ 
had to do under the language of this policy was 


Li 


John L. Roe 17 


yo do the things I have related, and put them in 
vhe mail in the way I have just related. This plain- 
uiff has the burden of proving that that was done 
by a preponderance of the evidence, which means 
1 greater weight of the evidence. 
| Now, there is another fact question in the case 
\vhich grows out of another policy provision, that 
n the event of suit the insured must or shall co- 
‘perate with the company and upon the company’s 
vequest shall attend hearings and trials and shall 
“ssist in effecting settlements, securing and giving 
yidence, obtaining the attendance of witnesses, and 
jn the conduct of suits. 
) A judgment was taken by Mr. Wells here for his 
pent against Pedro, a default judgment, on July 
'0, 1954. The company, so it contends, not having 
yeceived the suit papers and not having any notice 
that the suit had been brought, says it didn’t have 
she opportunity to defend the case and thereby was 
prejudiced. 
} That judgment was taken on July 30, 1954. On 
september 1, 1954—that would be just a little more 
61] than a month afterward—the company learned 
a the judgment had been taken against Pedro by 
fformation I think given by Mr. Wells to one of 
fee company’s representatives. There is a letter in 
he file, which you will have among the exhibits, 
mitten by the company’s representative here, or 
he of its representatives, dated two days later, 
september 3rd, is my recollection, addressed to 
edro at an address here in Portland, asking him 
0 get in touch immediately with the company about 
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this matter. And that letter was returned, as you 
will see on the envelope. 

You may remember Pedro said he was out 0: 
work and he was going here and there trying tc 
get work. He spoke of hoeing strawberries, I think 
he said, for his parents out here at Sandy. And ht 
spoke of going out to Umatilla County to work i 
the bean harvest. Then he finally landed in Spo- 
kane, where he remained, I think he said, mayhe 
as much as a year or a year and a half. In am 
event, he didn’t get back here in Portland so tha 
the company had contact with him until: Septembe: 
of 1956. 

Now the company’s position, as I understand it 
on this question of cooperation is that with thi- 
judgment having been taken against Pedro on Jub_ 
30th, 1954, it had a year and only a year in whiel 
to move to set aside the judgment on the groun 
that it had not had an opportunity to defend th 
ease; and that Pedro moving around as he did [62 
and not keeping in touch with the company so tha 
it could get him back here and enlist his coopera 
tion in moving to set aside the judgment was i 
violation of the cooperation clause. 

You see the spread in dates. The judgment wa 
on July 30, 1954. He didn’t get back here or, a 
least, the company didn’t get in touch with hin 
until nearly two years later, much longer than th 
year that the company had to move against th 
judgment. 

I have some trouble in stating what I regard a 
the duty of the parties under that cooperatio: 
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blause. Pedro had been sued and, according to his 
story, he had mailed the papers in promptly to the 
tompany. Then he had to make a living, which he 
lvas having a hard time doing. He did the best he 
ould. I think there are a number of factors you 
have to consider as to whether his conduct amounted 
lo a violation of the cooperation clause. If it did 
umount to a violation of the cooperation clause, he 
tan’t recover in this case, even though you find he 
tid forward the papers. 

’ This plaintiff has two hurdles to get over. First, 
vou must be satisfied that he forwarded the papers 
nd, second, you must be satisfied as to this co- 
iperation matter. 

| As to the cooperation matter, the defendant [63] 
jompany has the burden of proof. It has to satisfy 
“ou by a preponderance of the evidence as to that 
issue, that Pedro did not cooperate with it within 
the meaning of the policy from all the facts and 
‘ircumstances here. 

| Now, there are quite a few facts and circum- 
tances, it seems to me, that have a bearing on 
hether or not Pedro cooperated. Among the cir- 
umstances and problems, it seems to me, is his own 
vood or bad faith. It seems to me the company’s 
pwn diligence in the matter enters into it. There 
7aS some testimony here that his mother lived in 
He community. I don’t know whether it is very 
lear. All those things enter into it. 

| I don’t know that I can say anything more to 
ou on that point. If he forwarded the letter and 
id not violate the cooperation clause, the plaintiff 


= 
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is entitled to your verdict. If he did not forware 
the letter, the defendant is entitled to a verdiet 
Even though he forwarded the letter, if Pedro dic 
not cooperate defendant is entitled to your verdict 


You will have two forms of verdict, one for th 
plaintiff and one for the defendant in the usua 
form. You will have the exhibits with you in th 
jury room. Give them the weight you think the 
are entitled to, along with the evidence you hay 
heard from the witness stand. 


The verdict must be unanimous. You will elec 
[64] a foreman who will sign your verdict afte 
you have agreed upon it. 


You have got some conflict here of fact, both di 
rect and indirect. You are the exclusive judges 0 
the fact questions in the case and of the weigh 
and credibility of the witnesses. That 1s your func 
tion as jurors. 

Any comment that I may have made here is n¢ 
intended by me to indicate that I have any view 
that I am intending to pass on to you as to th 
proper solution of these fact questions. 

I don’t know that I used the phrase “change o 
address.”’ That is the language of the policy on th 
front part of it. If it is true, as Counsel arguec 
that that is one of the conditions of the poli 
that is one of the facts in the case, that the polic 
said it was important that he should keep the con 
pany advised of his change of address. Whether h: 
failure to advise the company of a change of ac 
dress under all the facts, circumstances and cond 
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sions amounted to failure to cooperate is for you 
o decide. 


| Swear the Bailiff. 


(The Bailiff was sworn and the jury retired 
to consider of its verdict.) 


The Court: State your objections to the instruc- 
sions. 

Mr. Wells: If your Honor please, I would like 
o take [65] one exception for the record to the 
Court’s failure to instruct the jury, as requested 
nm Plaintiff’s Requested Instruction No. 5, to the 
ffect that the jury should disregard the defendant’s 
sontention that Kenneth Pedro failed to keep it 
idvised of his address for the reason that under 
ihe law and under all the evidence and circum- 
jtances of this case such failure would not relieve 
he defendant from liability. 


i The Court: You may have your exception. Ex- 
veptions for the defense ? 


: 
Mr. Vergeer: I don’t think we have any excep- 
ions, your Honor. We are satisfied. 


| The Court: The exception stated by Mr. Wells 
tas been duly considered and respectfully denied. 


(Whereupon proceedings in the above cause 
were concluded.) [66] 


| 

: 

| [Endorsed]: Filed May 15, 1957. 
. 
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[Endorsed]: No. 15553. United States Court o 
Appeals for the Ninth Circuit. Farmers’ Mutua 
Insurance Co., Appellant, vs. John L. Roe, Ap 
pellee. Transcript of Record. Appeal from th 
United States District Court for the District o 
Oregon. 


Filed: May 9, 1957. 
Reporter’s Transcript Filed: May 16, 1957. 
Docketed: May 16, 1957. 


/s/ PAUL P. O’BRIEN, 
Clerk of the United States Court of Appeals fo 
the Ninth Circuit. 


\ 
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: No. 15553 
JARMERS’ MUTUAL INSURANCE CO., 
Appellant. 
VS. 
JOHN L. ROE, Appellee, 


JESIGNATION OF CONTENTS OF RECORD 
ON APPEAL 


‘ Comes now the above named Appellant, and 
tereby designates to be included in the record to 
’e printed in this appeal the following matters: 


1. Pre-trial order. 


‘ 


: 2. Complete Transcript of Testimony. 
: 8. All Exhibits. 
» 4, Verdict. 

5). Complaint. 

6. Judgment. 

7. Order Denying Judgment & N.O.V. 
| Dated this 17th day of July, 1957. 


VERGEER & SAMUELS, 
/s/ By C. 8. CROOKHAM, 
Of Attorneys for Appellant. 


. Affidavit of Service by Mail Attached. 


| [Endorsed]: Filed July 19, 1957. Paul P. O’Brien, 
Jlerk. 


